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LIPEZ, Circuit Judge. This case requires us to explore

an inportant question related to corporate liability in an age
di scrim nation case: whether a corporation can be held |iable for
di scrim nati on when neutral decisionnakers, free of any age-based
aninus, rely oninformation that i s mani pul ated by anot her enpl oyee
who har bors age-based discrimnatory ani nus.

Here, the plaintiff, John Cariglia, brought suit against
the Hertz Equi pnent Rental Corporation for term nating hi mbecause
of his age in violation of Mass. Gen. L. ch. 151B! and agai nst his
supervi sor, Janes Heard, for intentionally interfering with his
advant ageous rel ationship with Hertz. Follow ng a bench trial, the
district court entered judgnment for defendants on both counts.
After a careful review of the argunents and the record, we vacate
and remand.

I.

Carigliawas first hired to work for Hertz in 1980 as the

Bost on Branch Manager. By 1992, after three pronotions, Cariglia

hel d the position of National Equi pnment Sales Manager. |In 1992,

The statute provides, in pertinent part, that

[i]t shall be an unlawful practice . . . [f]or
an enployer in the private sector, by hinself
or his agent, because of the age of any
individual, . . . to discharge from enpl oynent
. : unless based wupon a bona fide
occupational qualification.

Mass. Gen. Laws ch. 151B 8&4.



however, that position was elimnated and Hertz President Danie

Kapl an asked Cariglia to return to Boston to revive that branch
financially. Cariglia expressed reservations about assum ng the
adm ni strative paperwork required of a branch manager, and he al so
was concerned that returning to a branch manager position would be
"a step back” for him Kaplan proposed to appoint Bill Simmons, a
salesman at the Boston branch, to serve as Cariglia' s assistant
branch manager and to handle those admnistrative tasks.
Addi tionally, Kaplan and Cariglia agreed that Cariglia's
conpensation would be no lower than it was in his position as
Nati onal Equi prent Sales Mnager. Under these terns, Cariglia
agreed to return to Boston as branch manager.

From 1992 to 1996, Cariglia significantly inproved the
financial condition of the Boston branch. Wil e the branch had
suffered | osses for at |least the three previous years, it showed
pre-tax inconme of $581,000 in 1993 and $1.4 million in 1994. The
branch's gross profits grewto $2.3 mllion in 1995 and was on pace
for $2.6 mllion in 1996, the year in which Cariglia was
t er m nat ed. Every year the branch exceeded its pre-tax profit
goal s by a considerabl e percentage, and the Boston branch becane
the nost profitable in the northeast. Not surprisingly, this
financial turnaround earned Cariglia comendation from Hertz,
including letters of praise fromKaplan and Gerry Plescia, Hertz's

vi ce-president of operations. Cariglia' s direct supervisor during



this time was defendant James Heard, Hertz's division vice-
presi dent for the northeast region. Heard gave Cariglia above-
average overall rates on three successive performnce eval uati ons
from 1993 to 1995.

At the end of 1994, which was a profitable year, Heard
told Cariglia that Hertz wanted to mtigate tax liability by
i ncurring expenses to of fset sone of the branch's profit. The nen
di scussed expendi ng between $25,000 and $30,000 to paint |arge
lifts, called "boons," that the conpany eventual |y planned to sell.
However, Cariglia testified that he told Heard that boons coul d not
be painted i mmedi ately since they were being rented to custoners,
and Heard responded that he did not care when the boons were
actually painted so | ong as the painting was expensed for the 1994
tax year. As the district court noted, Heard did not contradict
this testinony. 1In his testinony, Heard agreed that "it is general
practice to only paint rental boonms before resale . . . [and] that
it was within M. Cariglia s discretion as branch manager to keep
t he boons out on rent earni ng noney and sati sfying customners rat her
than being painted.” Heard also testified that he expected the
boons to be painted as they becane avail able. Utimately, the
boons were not painted by the tinme Cariglia was fired i n Septenber
1996.

During Cariglia' s tenure at the Boston branch, several

Wi t nesses testified that Heard denigrated Cariglia, who was born in



1934, because of his age. The district court found that "evidence
shows that Heard, Cariglia' s supervisor, mude statenments rife with
discrimnatory aninus." The district court also found that in June
1996, Heard ordered an audit of the Boston branch "notivated not by
sound busi ness reasons, but by a desire on the part of Heard to
'get the goods' on Cariglia because Heard believed Cariglia was
‘over the hill," "not our kind and 'should not be here.'"

This audit, conducted by Ken Eyerman, Hertz's northeast
regional controller, was atypical in four regards. First, Eyernman
usual |y schedul ed branch audits hinself, and this audit of the
Boston branch was the only tine Heard had directed himto conduct
an audit. Second, according to Eyerman, whose testinony the
district court credited, Heard told himto "go up to Boston and get
the goods on M. Cariglia so he could get him out of there."
Third, while the scope of a typical audit usually covered the
precedi ng ni nety days, Eyerman went back eighteen to twenty-four
nont hs because, according to his testinony, "[a]fter conpletingthe
audit guidelines, M. Heard said keep digging, dig deeper. He said
just keep looking. Find it. Find something. He asked ne to .

see if | could get any nore information about . . . anything that
was goi ng on at the branch so that we could try to get rid of M.
Cariglia." Fourth, Eyerman spent three weeks perform ng the Boston

audit, in contrast to the usual three to five days.



The result of the extended audit was a "poor" rating for
t he Boston branch. Five itenms were specifically nentioned, al
related to internal controls: "(1) mssing control copies of
billing docunents; (2) inproper check acceptance and credit
approval s; (3) i nadequate saf eguardi ng of equi pnent; (4) failureto
fol | ow purchasi ng procedures conpl etely; and (5) m ssing docunents
from personnel files." Eyerman testified that the audit was
accurate and cont ai ned hi s i ndependent concl usi ons. After Simmons,
t he assi stant branch manager who was directly responsible for the
branch's paperwork, wote a response neno to Eyerman, a plan was
put in place to correct these internal control issues. However,
Eyerman al so took the unusual step of including wwth the audit a
note to Plescia, vice-president of operations, stating that "I
think there is nore going on [at] this branch than can be detected
t hrough paper trails [and] internal control weaknesses."

Around the sanme time, Plescia received a copy of a letter
from the attorney of Boston branch enpl oyee, George Harrington
This letter alleged inproper business practices at the Boston
br anch, including equipnment rented wthout proper rental
agreenments, noney offered in exchange for ignoring inproper
rentals, equipnment |eased to custoners wthout accounts, and
equi pnment rented to custoners but returned by others.

The Harrington letter, in conjunction with the Eyerman

audit results, spurred Plescia, Kaplan, and vice-president of



enpl oyee relations Don Steele to request an internal corporate
security investigation. Hertz's |ocal investigator, G ahamMorgan,
conducted the investigation. Morgan interviewed Harrington and
four other Boston branch enpl oyees in the course of preparing his
report. He was unable to substantiate Harrington's allegations,
witing in his report that

[n]one of the others interviewed has any proof

that equipment is leaving the yard w thout

rental contracts. No one interviewed was ever

told to |l ook the other way or offered noney to
|l ook the other way to enable a piece of

equi pnrent to | eave the yard. . . . Concerning

equi pnrent that is rented by one conpany and

returned by another, not one of the

i ndi viduals could provide a concrete exanple

of activity inthis regard. . . . None of the

peopl e interviewed could accurately provide[]

any information that would substantiate
suspicion that John Cariglia . . . [is] taking

ki ckbacks.

Morgan's report did, however, identify five areas of

concern that enmerged as a result of the interviews: "slipshod"
internal controls; "[bJoons that were to be painted by a vendor
named New Engl and Truck were never conpleted after noney was paid
to have this work done;" Cariglia' s failure to forward a lowbid to
rehabilitate the branch site; favoritism in assigning Saturday
overtime work; and a "hostile environnent created primarily by the
Branch rmanager." Morgan's report, dated August 23, 1996, was

forwarded to both Steele and Heard.



On Septenber 4, Plescia, Kaplan, and three other nenbers
of Hertz senior nanagenent deci ded that Morgan and Eyerrman shoul d
interview Cariglia regarding the outstandi ng i ssues and conduct a
foll owup audit. Morgan asked Cariglia about each of the five
areas of concern he had identified in his August 23 report.
Cariglia essentially denied the substance of each item wth the
exception of the painting of the boons. Morgan wote that in
response to that issue, Cariglia said that "Bob Zechell o handl es
the scheduling of the boons to be painted. Records in his office
and el sewhere are available for reviewin this matter." Cariglia
agrees that he made these statenents, but he testified that Mrgan
negl ected to nention that Cariglia told hi mthat the boons had not
been painted. Plescia and Heard received Mdrgan's second report.

Eyerman's followup audit concentrated on the vendor
files related to New Engl and Truck, the conpany that had been paid
to paint the boons. After reviewing the relevant paperwork, he
concl uded that the boonms had been out on rental and not avail abl e
for painting. Eyernman sent the results of the followup audit to
Heard. There is no indication in the record that any other party
received a copy of this followup audit.

On Septenber 19, Plescia and Steele instructed Heard to
go to the Boston branch and ask Cariglia about the boons. The next
day, Heard net with Cariglia in Boston and asked himif he had

forgotten to paint the boons. Cariglia told himthat his "plans



were to, as they had al ways been, to paint [the boons] when | got
ready to sell them" Heard then told Cariglia that he, Heard

needed to call his supervisors and asked if Cariglia wanted to add
anyt hing to what he had said. Cariglia declined, and Heard call ed
Pl escia and Steele. According to Plescia, Heard i nforned themt hat
"the boons were not painted, and that there was no accountability
for the noney that was paid.”" Plescia, Steele, and Kaplan then
decided totermnate Cariglia and directed Heard to informCariglia
that he was to be term nated for "gross m sconduct.” The district
found as a factual matter that Plescia, Steele, and Kaplan were
free of any personal age-based aninus towards Cariglia when they
made this decision.

After his conversation wth the three executives, Heard
called Cariglia back into the office and informed himthat he was
fired for "gross misconduct.” Wen Cariglia asked hi mwhat "gross
m sconduct " neant, Heard did not provide an answer. Heard repl aced
Cariglia with Benjam n Robin, who was under 40 years of age at the
time and had been the manager of Hertz's Newark branch.

Cariglia subsequently filed suit against Hertz and Heard
in Massachusetts Superior Court. The case was renoved to federal
court. Following a five-day bench trial, the district court ruled

in favor of both defendants. Cariglia' s appeal foll owed.



II.

On appeal, Cariglia urges that the district court nade
three errors: finding that Heard was not a deci si onmaker, declining
toinpose liability on Hertz for Heard's ani mus under Mass. Gen. L.
ch. 151B, and denying his intentional interference wth
advant ageous rel ati ons cl ai magai nst Heard because his term nation
was not a result of Heard' s actions. W review the district
court's legal conclusions de novo and its factual findings for

clear error. Kinan v. Cohen, 268 F.3d 27, 32 (1st Cr. 2001).

A. Heard as a Decisionmaker

As noted, the district court found that Heard's desire to
termnate Cariglia as a Hertz enpl oyee was notivated by age-based
aninmus. In Cariglia's view, this finding alone neans that Hertz
itself was notivated by age-based ani nus because Hertz's response
to an interrogatory constitutes an adm ssion that Heard was a
deci si onmaker, having caused or participated in the decision to
fire Cariglia. Cariglia also clains that Heard agreed with and
adopted questions explicitly identifying him as a decisionnaker
t hroughout the trial. Because neither Hertz nor Heard disputed the
prem se of these questions--that Heard "nmade, ordered, caused or
participated in" the decision to fire him-Cariglia reasons that
the district court was required to find that Heard was a

deci si onmaker .

-10-



A cl ose reading of the interrogatory and questi ons posed
at trial reveal that the defendants did not admit or acquiesce to
statenents inplying that it was Heard who nade the decision to
termnate Cariglia. The interrogatories asked, inter alia, whether
Heard "participated in" Cariglia s term nation, and the defendants
never denied that he did. Instead, they argued, and the district
court found, that Heard fired Cariglia pursuant to the i nstructions
of Plescia, Steele, and Kaplan. Therefore, the district court did
not clearly err in finding that the ultinmate decision to term nate
Cariglia was made by Heard's supervisors, and not by Heard.

B. Hertz's Liability Under Mass. Gen. L. ch. 151B
Even Though Heard Was Not a Decisionmaker

Cariglia argues that even if Heard is not deened a
deci si onmaker, his aninus inperm ssibly tainted the deci si onmaki ng
process when he wthheld from Plescia, Steele, and Kaplan
excul patory i nformati on regardi ng the circunstances surroundi ng t he
painting of the boons. | ndeed, this alternative basis for
liability is the critical issue in this case: whether corporate
liability can attach if neutral decisionmakers, when deciding to
termnate an enployee, rely on information that is inaccurate,
m sl eadi ng, or i nconpl ete because of anot her enpl oyee' s
di scri mi natory ani nus.

Cariglia summari zed his argunent to the district court as

foll ows:

-11-



Def endants cannot "launder" the decision to
termnate M. Cariglia by attenpting to renove
Heard conpl etely from the term nation
deci si on. : : : [Hertz] regional vice
presi dent Heard orchestrated the term nation
and caused it by admttedly failing to inform
Gerry Plescia, his superior, that M. Cariglia
had been instructed by Heard to pay for
pai nti ng the boons upon the end of 1994, that
it was customary to only paint boons upon
resale, that it was wthin the Dbranch
manager's di scretion to keep the boons out on
rent rather than pulling them out of
productive use for repainting. Thus, Heard
presented (or intentionally let stand) a
conpletely false and msleading inpression
that Cariglia had sonehow engaged i n financi al
m sconduct .

As a | egal proposition, this argunment has nerit under First Grcuit
precedent and persuasive case lawfromother circuits. It is also
faithful to the Massachusetts Suprene Judicial Court's instruction

that the "primary purposes” of Mass. Gen. L. ch. 151B 84 "are to

protect citizens of the Comonwealth from adverse enploynent

deci si ons based on their age . . . and to di scourage, and puni sh,
unl awful discrimnation in the work place." Kni ght v. Avon

Products, 438 WMss. 413, 424 n.6 (2003)(citations omtted).
However, as we wll explain infra, the district court did not
address this alternative basis for Hertz's liability. As aresult,
it did not make a factual finding that is critical to the
applicability of this corporate liability doctrine.

Massachusetts General Law 151B "sets out four elenents:

menbership in a protected class, harm discrimnatory ani mus, and

-12-



causation." Lipchitz v. Raytheon Co., 434 Mass. 493, 502 (2001).

Here, there is no question that Cariglia was a nenber of a
protected class because of his age, that his termnation
constituted harm and that discrimnatory ani nus was present in the
wor kpl ace. The appropriate focus, then, is on the causation issue:
whet her his termnation was "because of" discrimnation. As the
district court noted, when assessing whether a plaintiff has
establ i shed causation, "[f]or cases brought under Mass. Gen. Laws
ch. 151B that are based on circunstantial evidence, the [Suprene
Judicial Court] has adopted the three-stage burden shifting
framewor k established by the United States Suprenme Court under the

anti-discrimnation provisions of Title VII."2 The plaintiff nust

The district court analyzed this as a circunstantial evidence
case, an approach that Cariglia argued in his district court
pl eadi ngs and does not chal |l enge on appeal. W do not necessarily
agree with this characterization because of the substantial
quantity  of di rect evi dence regarding Heard's explicit
di scri m natory ani nus. "Typically, direct evidence consists of
statenments of discrimnatory intent attributable to an enpl oyer.™
Chief Justice for Admin. and Mnagenent of Trial Court wv.
Massachusetts Commin Against Discrimnation, 439 Mass. 729, 733
(2003). “Direct evidence in this context is evidence that 'if
bel i eved, results in an inescapable, or at |east highly probable,
i nference that a forbidden bias was present in the workplace.""
Wwnn & Wnn, P.C. v. Mass. Conm n Agai nst Discrimnation, 431 Mass.
655, 667 (2000).

Anal yzing this case under the circunstantial evidence |ine of
cases works to Cariglia's detrinent under Massachusetts | aw. Under
the nore plaintiff-friendly direct evidence framework, once the
plaintiff has "denonstrated with a high degree of assurance that
t he enpl oynent deci si on of which [he] conplains 'was the product of
a mxture of legitimate and illegitimate notives,'" "the burden of
persuasion shifts to the defendant who 'may avoid a finding of
liability only by proving that it would have nmade the sane
decision' even without theillegitimate notive." Wnn & Wnn, P.C

- 13-



establish a prima faci e case of age discrimnation by show ng that
“(1) he is a nmenber of a class protected by GL. c. 151B; (2) he
performed his job at an acceptable level; (3) he was term nated;
and (4) his enployer sought to fill the plaintiff's position by
hiring another individual with qualifications simlar to the
plaintiff's.” Blare, 419 Mass. at 441. This prima facie case
creates a presunption of discrimnation. Id. "In the second
stage, the enpl oyer can rebut the presunption created by the prim
facie case by articulating a legitimte, nondiscrim natory reason
for its hiring decision.” [|d. W agree with the district court
that the parties addressed the requirenents of the first and second
st ages.

At the third stage, "the presunption created by the prina
facie case drops fromthe case" and "the enpl oyee nmust show that
t he basi s of the enployer's decision was unlawful discrimnation.”

Abram an v. President & Fellows of Harvard Coll., 432 Mass. 107,

117 (2000). The district court found that "Cariglia' s case
founders" at the third stage, holding that his term nati on was not
"because of" discrimnation. The Massachusetts Suprene Judi ci al

Court summarized in Lipchitz v. Raytheon, 434 Mass. 493 (2001), the

various formulations that court has used when discussing the

"because of" causation requirenent in Mass. G L. ch. 151B

v. Mass. Conmi n Agai nst Discrimnm nation, 431 Mass. 655, 666, 669-70
(2000) (citation omtted).

- 14-



Qur decisions have described the causal
element in various ways, which essentially
have been the proxi nate or determi native cause
standard used in negligence cases. . . . [T]he
plaintiff nmust prove by a preponderance of the
credible evidence that the defendant’s
di scri m natory ani mus contri buted
significantly to that action, that it was a
material and inportant ingredient in causing
it to happen. That a def endant’ s
discrimnatory intent, notive or state of m nd
Is "the determ native cause" does not inply
the discrimnatory aninus was the only cause
of that action. See Dartt v. Browning-Ferris
Indus., Inc. (Mass.) supra at 7-9, 691 N E. 2d
526 ("because of" does not nean "solely
because of ").

Li pchitz, 434 Mass. at 506, n.19 (internal citation omtted).
Cting Lipchitz, the district court held that Cariglia
did not establish that "discrimnation was a determ native factor
in his termnation in the sense that but for discrimnation the
term nation would not have occurred." Specifically, it held that
"the decision to termnate Cariglia was independent of any
discrimnatory aninus that underlay Heard s derogatory, age-based
remar ks" because "[t]here is no evidence in this case that any of
Pl escia, Steele or Kaplan was notivated by discrimnatory aninus.
There is no evidence that Heard ever discussed or otherw se
infected Pl escia, Steele or Kaplan with his age-based bi as agai nst
Cariglia.”™ This focus on whether Heard s aninus infected people
(the decisionmakers) rather than the process (manipulating the

information relied upon by the decisionmakers) was erroneous.

-15-



Al t hough we have not been presented before with the sane
fact pattern we face here, we have held that "evi dence of corporate
state-of-mind or discrimnatory atnosphere is not rendered

irrelevant by its failure to coincide precisely with the particul ar

actors or time frame involved in the specific events that generated

a claimof discrimnatory treatnment."” Conway v. Electro Switch

Corp., 825 F.2d 593, 597 (1st Cir. 1987) (enphasis added). See also

Cumm ngs v. Standard Register Co., 265 F.3d 56 (1st G

2001)(sanme). Simlarly, in Freeman v. Package Machinery Co., 865

F.2d 1331, 1342 (1st Cr. 1988), we rejected a defense that the
deci si onmaker personally | acked ani mus and held that "[t]he inquiry
into a corporation's notives need not artificially be limted to
the particular officer who carried out the action.” |In Medina-

Munoz v. R J. Reynolds Tobacco Co., 896 F.2d 5, 10 (1st Cir. 1990),

we held that the "biases of one who neither makes nor influences

the <challenged personnel decision are not probative in an
enpl oynent discrimnation case,” inplying that the biases of those
who do make or influence the enpl oynent decision are probative.

O her circuits have reached simlar conclusions. The
District of Colunbia G rcuit Court of Appeals ruled that "[a]n
unfavorable enploynent decision resulting from inaccurate,
di scrimnatorily-notivated eval uati ons by t he enpl oyee' s

supervisors violates Title VII," even though the deci si onmaker was

conpletely free of aninus. Stoller v. Marsh, 682 F.2d 971, 972

-16-



(D.C. Cr. 1982). "When a supervisor . . . deliberately places an
i naccurate, discrimnatory evaluation into an enployee's file, he
intends to cause harmto the enployee. . . . [T]he enployer--that
is, the organi zation as a whol e--cannot escape Title VIl liability
si nply because the final decisionnmaker was not personally notivated
by discrimnation.” 1d. at 977. Simlarly, the Fifth Grcuit has
hel d that "the di scrimnatory ani nus of a manager can be i nputed to
the ultimate deci sionnaker if the [manager] . . . had influence or
| everage over" the decisionnmaking. Laxton v. Gap Inc., 333 F.3d

572, 584 (5th Cr. 2003). See also Russell v. MKinney Hosp

Venture, 235 F.3d 219, 226 (5th Cr. 2000)("If the enployee can
denonstrate that others had i nfluence or | everage over the offici al
deci si onmaker, and thus were not ordinary coworkers, it is proper
to inpute their discrimnatory attitudes to the formal

deci si onmaker."); Abranson v. WlliamPaterson Coll., 260 F. 3d 265,

285-86 (3d CGr. 2001)("Under our case law, it is sufficient if
those exhibiting discrimnatory aninus influenced or participated
in the decision to ternmnate.").

The Seventh Circuit has held that "[a]n enpl oyer cannot
escape responsibility for wilful discrimnation by nmultiple |ayers
of paper review, when the facts on which the reviewers rely have
been filtered by a manager determ ned to purge the | abor force of

ol der workers." @usnman v. Unisys Corp., 986 F.2d 1146, 1147 (7th

Cir. 1993). More recently, the sane court held that

-17-



[t]here is only one situation in which the

prejudi ces of an enployee . . . are inputed to
t he enpl oyee who has formal authority of the
plaintiff’s job. That Is where the
subor di nat e, by conceal i ng rel evant

information from the decisionmaki ng enpl oyee
or feeding false information to him is able
to influence the decision. In such a case
the discrimnatory notive of the other
enpl oyee, not the autononous judgnent of the
nondi scri m nati ng deci sion-maker, is the rea
cause of the adverse enpl oynent action.

Wallace v. SMC Pneumatics, Inc., 103 F.3d 1394, 1400 (7" Cr.

1997)(citations omtted). See also Kientzy v. MDonnell Douglas

Corp., 990 F, 2d 1051, 1057 (8th G r. 1993); Stacks v. Sout hwestern

Bell Yellow Pages, 27 F.3d 1316, 1323 (8th Cr. 1994).

Here, the district court found as matters of fact (1)
that Heard directed illegal, age-based aninmus at Cariglia and
wanted to "get the goods" on Cariglia to justify a term nation
decision; (2) that Heard at |east authorized if not requested
Cariglia to expense painting the boons with the understandi ng that
t hey woul d not be painted while they were rented out to customers;
and (3) that the boons issue was "at the heart of the term nation”
and was a "pivotal consideration"” in Plescia, Steele, and Kaplan’'s
decision to termnate Cariglia. Regarding this last finding, the
district court wote that

[W hat seenmed nost to disturb Plescia, Steele,

and Kapl an, however was the fact that Cariglia

had failed to get the boons painted after

having paid for that work. . . . It appears

that it was Cariglia’s failure to paint the

boonms and to offer to his national bosses a
sati sfactory explanation for this failure that

-18-



was a straw that broke the canel’s back. It
is surprising that such a trivial deficiency
should be at the heart of Cariglias
termnpnation. . . . [My judgnent that the
failure to paint the boons should not have
| ooned so large in the decision to terninate
Cariglia does not matter here. . . . For
better or worse, | believe it to be the case
that Cariglia s paynent for the painting of
the boons and his neglect to see that work
done was in fact a pivotal consideration in
the decision to fire him

Al so, the district court enphasi zed the role the boomissue pl ayed
in the term nation decision when it wote that

Cariglia was not termnated i nmedi ately after

these national officers received the Eyerman

audit and Harrington Iletter; he was not

term nated even after they received Mrgan's

report. Rat her, he was term nated foll ow ng

Morgan's Septenber 9 interview with Cariglia

concerning the boons and foll owi ng the report

of Heard, who was given by Plescia and Steele

the specific task of going to Boston to

di scuss with Cariglia the matter of painting

t he boons.

Despite these factual findings, the district court did
not address the critical |egal issue of whether corporate liability
can attach when neutral decisionnakers rely on information that is
mani pul at ed by another enployee who harbors illegitinate aninus.
The crucial factual finding necessary to conplete this |egal
anal ysis i s whet her Heard withheld fromPl escia, Steele, and Kapl an
excul patory information about Cariglia's failure to paint the
boons--nanely, that Heard instructed or authorized Cariglia to pay
for painting the boons at the end of 1994, that Heard knew at the

time that the boons were not going to be painted i nmedi ately, that
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he told Cariglia that he did not care when the boons were painted,
that the branches typically only painted equi pnent prior to resal e,
and that it was within a branch manager's discretion to keep the
boons rented rather than taking themout of use to repaint them
There is a strong suggestion in the district court's
findings that Heard, notivated by his desire to get rid of Cariglia
because of his age, did indeed withhold this information fromthe
deci si onnakers. W base this observation on the district court's
findings that "Heard approved the decision to spend the noney to
pai nt the boons," and, "[a]ccording to Cariglia, Heard said that he
did not care when the boons were painted, so |long as the painting
was expensed at that tine. Heard did not contradict this
testinony, but stated that he expected the boons to be painted as
they becane available for resale.” The court also observed that
"Plescia testified that he learned from his and Steele's
conversation with Heard that 'the boons were not painted, and that
there was no accountability for the noney that was paid.'"
Furthernore, Plescia admitted at trial that he was "not aware that
Jim Heard told John Cariglia to spend [$]25 to 30,000 before the
end of the year[.]" Since the district court opinion credited
Plescia's testinony in every instance, we see no reason why this
portion of his testinony would not also be credible. Finally, from

our read of the trial record, Hertz never argues that Plescia,
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Steele, and Kaplan actually knew the full story surrounding the
boons when they decided to termnate Cariglia.

Al t hough the district court's explicit findings approach
an inplicit finding that Heard never divulged to Plescia, Steele,
and Kapl an all of the circunstances surroundi ng the boons i ssue, we
are reluctant to rely on an inplicit finding on this critica
I ssue. Accordingly, we remand to the district court so that it can
address whether Heard did indeed fail to provide Plescia, Steele,
and Kaplan with the full story regarding the boons.® I|f the court
so finds, then, as in Willace, "the subordinate [Heard], by
concealing relevant information fromthe deci si onmaki ng enpl oyee[ s
Plescia, Steele, and Kaplan,] or feeding false information to
[then], is able to influence the decision.” MWallace, 103 F. 3d at
1400. This influence makes Heard's aninus "probative in an

enpl oynent discrimnation case . . . ." Medina-Minoz, 896 F.2d at

10. Under the relevant |law, the issue of the boons as grounds for

term nation woul d be inpermssibly tainted with Heard's ani nus.*

*We leave it to the district court to decide whether it can
make the necessary finding on the basis of the existing record or
whether it wshes to permt the introduction of additional
evi dence. Also, we recognize that the district court, asked to
focus on the information that Heard comunicated to the
deci si onmakers about Cariglia' s handling of the boons, nmay reach a
conclusion contrary to the strong suggestion we see in the court's
present findings. W do not preclude any such finding with our
anal ysi s here.

“If Cariglia had been afforded a neani ngful chance to address
t he al | egati ons agai nst hi mregardi ng the boomissue—to i nformthe
Hertz executives that Heard instructed himto expense the painting
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We are aware that the district court said that it "[did]
not di scount that Plescia, Steele and Kaplan were al so influenced
in their decision to termnate Cariglia by the other deficiencies
in the Boston branch found by Morgan.” This finding does not alter
our conclusion that the "because of" standard articulated in
Li pchitz woul d be nmet by the boons issue alone. Cariglia need not
show t hat his term nation was "sol el y because of" the boons. Dartt

v. Browning-Ferris Indus., Inc., 427 Mass. 1, 7-9 (1998). Rather,

he need only show that the boomissue "contributed significantly to
[his term nation], that it was a material and i nportant ingredient
in causing it to happen.” Lipchitz, 434 Mass. at 506 n.19. He has
done so: the district court found as a matter of fact that the boom
Issue was "at the heart of the termnation" and was a "pivotal
consideration.” If the district court finds that Heard w thheld
excul patory information about the boons and thus inpermssibly

tainted the decisi onmaki ng process with his aninus,® Cariglia has

when he did, the noney renai ned on account with the vendor, and, as
was t he common practice, he always i ntended to paint the boons just
prior to their resal e—-we m ght have reached a different result in
this case. See Conn v. GATX Terninals Corp., 18 F.3d 417, 420 (7"
Cir. 1994) (hol ding t hat a non-deci si onmaker’s ani nus di d not i nfect
t he deci si onmaki ng process when the plaintiff was able to appear
before the decisionmaker and present his side of the story).

®Cariglia argued to the district court that the other four
all eged reasons for his termnation were infected with Heard' s
aninus, renedied prior to the termnation decision, and/or the
responsibility of the assistant manager, who, instead of being
repri mnded, was pronoted to fill Cariglia s position. On appeal,
Cariglia focused nore closely on the boomissue. Assum ng Heard
wi t hhel d excul patory information about the boons, the primary
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shown t hat "[ Hear d' s] di scrimnatory ani nus contri buted
significantly to [Cariglia' s termnation], that it was a materi al
and inportant ingredient in causing it to happen.” Lipchitz, 434
Mass. at 506 n.19. Put nore dispositively, Cariglia will have
proved that his term nation was "because of " Heard's unl awful age-
based di scrim nation, and he would be entitled to a judgnent in his
favor on the ch. 151B claim
C. Intentional Interference With Advantageous Relations

“In an action for intentional interference wth
advant ageous rel ati ons, an enpl oyee nmust prove that (1) she had an
advant ageous enploynent relationship with her enployer; (2) the
def endant knowi ngly induced the enployer to Dbreak that
relationship; (3) the defendant's interference, in addition to
being intentional, was inproper in notive or neans; and (4) the
enpl oyee was harnmed by the defendant's actions.” Wber v. Cnty.

Teamwork, Inc., 434 Mass. 761, 781 (2001). Wien this action is

brought against the plaintiff's supervisor, as it is here, the
"supervi sor who di scharges or reconmends di scharge of an enpl oyee
is not liable for interference with the enployee's contract or
busi ness rel ations unless the supervisor's actions were notivated

by actual malice." Galdauckas v. Interstate Hotels Corp. No. 16.

reason for Cariglia’s termnation, there is no need to address
whet her Heard’ s aninmus further infected the deci sion maki ng process
by manipulating information regarding the four other itens
mentioned in the security report.
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901 F. Supp. 454, 465 (D. Mass. 1995). In this context, "actua
malice" is a "spiteful, malignant purpose, unrelated to the

legitimate corporate interest.” Shea v. Enmanuel College, 425

Mass. 761, 764 (1997).

Cariglia argues on appeal that the district court
cormitted an error of |aw when, after finding that Heard harbored
age- based ani nus against Cariglia and ordered the audit because of
hi s ani nus-based desire to "get rid" of Cariglia, it held that
Heard's actions did not interfere with Cariglia s enploynent
relationship with Hertz. The district court dispensed with this
claimbriefly: "Any harm clainmed by Cariglia from conduct on the
part of Heard would have to be the termnation of Cariglia's
enpl oynent. But as we have di scussed above, Cariglia' s enploynent
was term nated for reasons independent of any conduct of Heard."
The district court apparently applied the causation standard from
Lipchitz in finding that Cariglia failed to prove that he was
harnmed by Heard's actions. In |light of our explanation of why the
district court's concept of "independent"” was too limted, as well
as Lipchitz's explanation that "because of" does not nean "solely
because of ," the district court nmust al so reconsider its ruling on
the intentional interference claimagainst Heard.

III.
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For the reasons set forth, the judgnent of the district
court is VACATED. \W REMAND for proceedings consistent with this

opinion. The parties shall bear their own costs.

SO ORDERED
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